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Statement of the Question
1
Is Alleyne v Unifed Stafes applicable (o the
guidelines calculation of the minimum term for
an indeterminate sentence; and further, in any
event, is Alleyne applicable in the present case?

Amicus answers “NQ”

Statement of Facts

Amicus joins the Statement of Facts of the People of the State of Michigan.




Argument
L.
Alleyne v United States is inapplicable to the
guidelines caleulation of the minimum term for

an indeterminate sentence; further, in no event is
Alleyne applicable in the present case.

A. Introdl;;tﬁon

1. The questions before the court, and the answers of the amicus

In its order granting leave to appeal, this court directed that “The parties shall address: (1)
whether a judge’s determination of the appropriate sentencing gnidelines range, MCL 777.1, et
seq., establishes a ‘mandatory minimum sentence,” such that the facts used to score the offense

variables must be admitted by the defendant or established beyond a reasonable doubt to the trier

of fact, Alleyne v. United Sfates; 570 US. —-, 133 8.Ct. 2151, 186 L.Ed.2d 314 (2013); and (2)
whether the fact that a judge may depart downward from the sentencing guidelines range for
“substantial and compelling’ reasons, MCL 769.34(3), prevents the sentencing guidelines from
being a ‘mandatory minimumn’ under Alleyne, see United States v. Booker, 543 U.S. 220, 125
SC’E 73’3-,": 160 L.Ed.2d 621 (2005)”]
Amicus answers that;
® Accepting, solely for the sake of argument, defendant’s argument that
calculation of the guidelines range under the Michigan statutory scheme
creates a “mandatory minimum” for the minimum term of the
indeterminate sentence, a range calculated only with the Prior Record

Variables (PRVs) and those Offense Variables (QVs) that have been found
beyond a reasonable doubt by the verdict of the jury (here OVs 3 and 6) is

" People v. Lockridge, 8§46 N.W.2d 925 (2014).
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Jfully consistent with Alleyne,” there havmg been no judlmal fact-finding
(here that range is 36-71 months). :

® Because a sentence at the top end of range calculated without scoring OVs
that require judicial fact-finding is constitutional, it not being enhanced by
judicial fact-finding, it is only when, even under defendant’s argument, the
scoring of a- guidelines range that includes judicial fact-finding-—again,
accepting only for the sake of argument here that the guidelines range
creates a mandatory minimum within the meaning of A/leyne—contains a
mirinium that is greater than the maximum of the range scored -without
judicial fact-finding that an Alleyne issue can even arguably arise (though
:even then it fails).

L Because the trial judge here departed above the guidelines range scored
even with judicial fact-finding for reasons that were upheld by the Court of
Appeals, defendant is not serving a statutory mandatory minimum
sentence, even accepting defendant’s argument, and A/eyre does not, in
any e¢vent, a_pply to his case.

L Because under Michigan’s indeterminate sentence system a defendant
upoi goniviction is legally enfitled only to the stafutory maximum sentence
for the crime Involved, a défendant has no. legal right to expect to serve
any lesser seatence, and Alleyne is 1napphcable {0 indeterminate sentences
such as those in Michigan.

e The ability of a trial judge to depart below a guidelines range determined
with judicial fact-finding where the minimum of that range exceeds the

maximum of the range calculated without judicial fact-finding means that
the range for the minimym term of the mdetermmate sentence is not

: mandatory
A necessary prerequisite to consideration of thesé‘ fJuestions is an understanding of terms.
2. Definition of terms
“The first step to wisdom is calling a thing by its right name.” And in calling things by

their right names, short-hand expressions can become dangerous. As the Federalist “Mark

* Alleyne v. United States, 570 U.S, ——, 133 S.Ct. 2151, 186 L Ed.2d 314 (2013).

* Said to be an old Chinese proverb. Quoted in "Rowlette v, City of Seatile, 78 F3d 1425,
1426 (CA 9, 1996).
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Antony” said in reply to the antifederalist "Brutus” regarding a suggested redrafting of a

prdvi-éi'OD of the new Constitution so as to be more "concise,” but which in fact changed the

meaning of the provision, "[ijt frequently happens that precision is lost in conciseness.

Involved in the discussion here are:

Determinate sentence:

Indeterminate sentence:

Mandatory minimum sentence:

Sentencing range:

- Miriinuni sentence range.

Minimum-minimum:

A determinate sentence is a set or {lat senience selected,
ordinarily selected from within a statutory range.

An indeterminate sentence is a sentence that has no
determinate set end date, but establishes a range of
incarcetation, with; in Michigan, a set minimum and a set
maximuin,

When this term is used by the United States Supreme Court
it does not refer to the minimum term of an indeterminate
sentence, but to the minimum flat or determmate
sentence—that is, the enfire prison term the defendant must

serve——that the law allows a irial judge to impose.

When this term is wsed by the United States Supreme
Coutt, it does not refer to a rdnge for the minimum term of
an indeterminate sentence, but the statutory range within
which a flat or determinate sentence, must, by law, be
imposed, the judge to exercise discretion, mcluchng through
judicial fact-finding, to determme where within that range
to set the sentence.

'In Mwhlgan “this refers o the range scored by the
, gmdelmes for the minimum term of the mdetermmate

sentence

In Michigan, this refers to the boettom end of the guidelines
range for the minimum term of the indeterminate sentence.

* Boston Independent Chronicle, January 10, 1788, in

> See e.g. People v. Richardson, 490 Mich. 115, 127 (2011).
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In Michigan, this refers to the top end of the guidelines

Maximum-minimum.
: range for the minimum-term of the indeterminaie sentence.”

Mandatory minimum-minimum. In Michigan, this would be a set term for the minimum
term of the indeterminate sentence that could not in any
circumstances be departed from to a lower minimum term.

B. Defendant’s Argument Rests on a Mistaken Premise
1. }ﬂlleyné is only even arguably applicable when the minimum of thc -g_ui(_fl'ﬁli-nes
range as scored with judicial fact-finding exceeds the maximum of the
guidelines range as scored without judicial fact-finding
Assuming, si)l.ely for argument’s sake at the moment, that the Michigan guidelines system
establishes a “mandatory minimum” sentence, the question becomes, what is the “maximum-
minimum” sentence, not the “ﬁi-nimum-minimmn” sentence, that a judge may impose absent
Jjudicial fact-finding, as Alleyne can have no application to a mandatory legi-slaﬁve enhancement
of a minimum sentence unless that enhancement is based on judiéial fact-finding, which cdn in-y
occur beyond the tép end, or maximum, of the range for the minimum determined W'ithout
judicial fact—ﬁndihg. Defendant’s position i.s that the bottom end of the guidelines scored for a
.particular case based only on prior record variables (PRVs) aﬁd those offense variables (OVs)

that can be said to-have been found by the jury beyond -a reasonable: doubt through ltsverdwt is

the “mandatoty minimum” sentence for the offense— “a minimum sentence must be equal to or
greater than the shortest sentence a judge may impose solely on the basis of the facts reflected in
the jury verdict or admitted by the defendant.”™ But this looks through the telescope from the

wrong end—and the confusing feature is that Michigan, unlike the federal system, has an

¢ Sec c.g. People v. Gardner 482 Mich. 41, 47-48 (2008).

’ Defendant’s Brief, p. 14 (emphasis supplied).
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indeterminate—sentencing systern, which produccs a range for the minimum term—for in |
coﬁsideﬁﬁg the Alleyne.quéstion one rﬁust lo.ok to the “maximum miﬁimum” of thé mitiimufn
range, not the “minimum minimum,” that may be imposed without judicial fact-ﬁnding in
determining whether the right to jury trial has been infringed. [t is only when that permissible
maximwn—miﬁﬂnum sentence—one established without judicial fact-finding—is aggravated, and
mandatorily so,® by the scoring of OVs through judicial fact-finding that it can bé said that the
bottom of the statatory range of sentencing has been moved up or enhanced by facts not found by
the jury, in derogation of the right to jury tﬁal.

| It will iﬁ;fa_ct often be the case that through conviction by the jury of a particular crime
offense —vér—-iab_l'és have been found beyond a reasonable doubt. Here, two of the scored offense
variables were fouind beyond a reasonable doubt by the verdict of the- jury—OV 3, and OV 6,” a
point defendaﬁt_concedes~so that, removing- thé points 'scéred for OV 5 and OV 9, which

cannot be said to have been found by the jury through its verdict, defendant’s minimum range

s " “Any fact that, by law, increases the penalty for a crime is an ‘element’ that must be
i ubt.” Alleyne V. Umted States, 133 S:Ct.

application unless the minimui of the statutoxy

sentenceé. range is, by Taw, enhancod by judicial fact finding; the case hasno -application to
judicial fact-finding employed to determine, as an exercisé of judicial discretion, an appropriate

seritence within a statutory range.

® OV 3 is scorgd for “Life threateriing or permanent incapacitating injury occurred to a
viclim,” see People v. Houston, 473 Mich. 399 (2005), and OV 6 is scored for gross negligence,
see MCL § 777.36(c), both found beyond a reasonable doubt by the verdict of guilty of
involuntary manslaughter. Defendant agrees that this scoring is supported by the verdict itself.

'© 0V 5 concerns serious psychological injury to a family member, and thus would not
have been found by the jury in finding the elements proven beyond a reasonable doubt, sece MCL
§ 777.35(1)(a), and the same is true for OV 9, which is scored for number of victims, as defined

(2-9), see MCL § 777.39(1)(c).
-6-




moves from 43-86 months to 36-71 months. Because that range is obtained without judicial fact-
.ﬁn_d.ing, then, a minimum seﬁtence term of the require& iﬁdetermiﬁéte sentence of anywhere
between 36 and 71 months, inclusive, cannot rule afoul of 4lleyne, even if departure below 71
months were absolutely prohibited. The “mandatory minimum” is not the bottom of the range,
but the Fange as calculated Without the scoring of OVs found by the sentencing judge by judicial
fact-finding." A minimum term of the indeterminaté sentence of 71 months is constitutional
because it “moves up” or enhances the statutory minimum of probation without judicial fact-
finding. Assu;ing, again only for argument, the point that the guidelines as scored without OVs
req_uiriﬁg Judicial fact-finding establish a “mandatory minimum” range for the minimum of the
indetenninate sentence, Alleyne cannot come into play until a guidelines range is calculated with
judicially factffound 0OVs that exceeds the range calcu]ated using only OVs found beyond a
reasonable doul;t by the verdict of t—Ee jury. The range determined by ca;lculating only OV found
beyond a reasonable doubt by the vérdict is only exceeded when the minimum of the range
calculated wirh judicial fact-finding in the scoring of OVs exceeds the maximum of the range
scorgdi without judicial fact-finding, for a sentence at the maximum of that range ig, even if
compelled by the 'lég'islaiﬁfe; fuﬂy consistent Wifﬁ/ﬂféjhe, it Béing- i'mpc;sed ;Vithc}ﬁt ény‘juairéiéi

facf—ﬁnding.

"' Defendant quotes with approval Judge Beckering’s statement that “Judge Beckering
concluded that "Under Apprendi and its progeny, the mandatory minimum in Michigan is the
guidelines range itself, and the mandatory minimum permissible for purposes of Alleyne is the
guidelines range as determined solely on the basis of a defendant's criminal history and the facts
reflected in the jury's verdict or admitted by the defendant” (emphasis supplied). Defendant’s Bricf,

p. 3-4.
-7-




‘Were 36 months established as the minimum for an indeterminate sentencg, and that term
establié-héd Withéht judicial fact-finding, then even an absolute prohif;itioh on senfeﬁcés below
36 months would be consistent with the right to jury trial. But where instead of a set number a
range is established without judicial fact-finding, and that range is 36 1o 71 months, inclusive,
then also constitutionally permissible is a minimum term on the indeterminate sentence of 37
months, 38 months, oﬁ through 71 months. it is only when a sentence of 72 menths or more.,
calculated w1th judicial fact-finding, is reqyired——not simply permitted—that Alleyne is
implicated. And even.then defendant would not necessarily prevail.

Take the present case. If amicus is correct, then a minimum term on the indeterminate
sentence of 71 months would be permissible as a result of the jury verdict, and even if the judge
could not'depal.;t below 36 months, either with or without substantial and compelling reasons,
that would be of Q;l) moment at all, as every minimum sentence imposed from 36 months through
71 months would be supported by the jury.verd.ict. In the instant case the range was 43 months
to 86 months lzecausq two OVs were scored with judicial fact-ﬁnding. It might then be said,
assuming that amicﬁs argument thus far is correct,'.th:_a,t any minimum term of 72 t-l;;ou_gh 86
monﬂisr would runafoul 'Sf-ﬁ-lleyne (again, ass'uﬁiiﬁg fo'r the saléé of arkgumehi tHe éjéﬁ;ﬁl-i.cafion of
A-Ileyﬁe to indeterminate sentences), as that sentencé would in\}olve judicial faCt-ﬁ-nding. But
this is not so. Judicial fact-finding is nor prohibited. While any minimum term of the
indeterminate sentence of 72 months through 86 months might involve judicial fact-finding, so
long as those sentences are #or mandatory then judicial fact-finding is entirely appropriate. And

no choice of sentence for the minimum term of the indeterminate sentence that is within the

range is mandatory. Because a sentence of anywhere from 43 months through 71 months is
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permissible, and its mposition would be supported by the verdict alone, and because a sentence

éﬁbvé fhﬁ_z{--_cslﬁzgzyht and ﬁ)irhih the ran;gi.e;wés/is J.izot.mandt’lt_.‘orjf., 5ut Wfthin the judge’s discreﬁon

after judicial fact-finding, which is perfectly permissible to inform disctetion,'” Afleyne is still not

impIicated.

It is only when the range calculated without judicial fact-finding is exceeded by a range

.c.E_,tlculat,ed with. jud.icié_l fact-finding that Alleyne even arguably comes into play. The range

without judicial fact-finding here is 36-71 months. If the range with judiéial fact-finding was,

say 72-105 months, or any range with 72 as the minimum, so that the “mandatory minimum”

range for the.minimum of the indeterminate term had been enhanced by judicial fact-finding,
then Alleyne would be implicated, once again, assuming for the sake 'ér argument only thatr the.
guidelines range as scored without judicial fact-finding constitutes a mandatory misimum. Only
- then wo.l_ﬂ_d ﬂlc cﬁfeCt of Alleyne on an indeterminate-sentencing scheme, if any, and the effect of
a system ailéwin_g departures of substantial and compelling reasons, be presented. But this is not
such a case. And amicus doubts there will be Iﬁany such cases.

2. Where a Judge exceeds a minimum range for reasons w1thm hls or her

a statutorjz niimdatoi*y mmlmum sentence
One final point. There is even more reason why Alleyne has no application here. Alleyne
prohib‘its mandatorily aggravating the minimum sentence required by law (there, in a determinate
sentence scheme, and with no depariures permitted) by judicial fact-finding; it does not prohibit

the use of judicial fact-finding to impose a greafer sentence than the minimum required, even as

-

12 See footnote 13, infra.




so aggravated by law, so long as the sentence givern is withip the statutory range. Return again to
A?féyne. The seﬁﬁence'rang"e allowed under the statute for conviction there is 5 years fo life (a
determinate sentence within that range), with a minimum flat sentence of 7 years required by law
as a minimum on judicial fact-finding that the gun possessed during the crime was brandished.
But this is a required minimum determinate term; it is not a required sentence. Through judicial
fact-finding the judge may certainly in any case impose a greafer sentence than 5 years in the
exercise of his or her discretion, and that the judge finds facts in exercising that discretion to
sentence within the statutory range is unquestionably permissible.” If a judge found Br-andishing
by a preponderance of evidence, and inthe exercise of his discretion, rather than as compelled by
statute, gave a -sen-teh,ce of 7 years, or, because of other facts found by the judge, 'sueh as the
number of victims or psychological injury to thie victim, gave, as an exercise of his or her
discretion, a sentence of 10 years, the sentence Wo.uld be valid," for 4lleyre does not prohibit the

use of judicial {act-finding to determine an appropriate exercise of discretion to sentence within a

B «Our ruling today does not mean that any fact that influences judicial dlSCI‘etiOIl must

be found-by a jury. We have long recognized that broad sentencmg diseretion, T

“judicial factfinding, does not violate the Sixth Arhehdment.” . . See, ‘e.g., Dillén v. Uiite S'tates
560 U.S. ——, ——, 130 8.Ct. 2683, 2692, 177 L, Ed.2d 271 (2010) (“[W]ithin established
limits[,] ... the exercise of [sentencing] discretion does not contravene the Sixth Amendment
even if it is infermed by judge-found facts” (emphasis deleted and internal quotation marks
omitted)); Apprendi, 530 U.S., at 481,120 S.Ct. 2348 (“|N]othing in this history suggests that it
is impermissible for judges to exercise discretion—taking into consideration various factors
relating both to offense and offender—in imposing a judgment within the range pr escribed by
statute). Alleyne v. United States, 133 S.Ct. at 2163.

" See United States v. Ramirez-Negron, 751 F.3d 42, 51 (CA 1, 2014); Griffin v.
Warden, FCI Miami, 572 Fed Appx. 758,761 -762 (CA 11, 2014) (Here, Griffin's sentence is
360 months, which is 240 months above the statutory minimum penalty of 120 months'
imprisonment. Thus, Griffin is not serving a statutory mandatory minimum sentence, and Alleyne

does not apply to his case” (emphasis supplied)).
-10-




range, and the Alleyne issue would be moot. The judge here sentenced to 10 months above the

guidelines as scored with judicial fact-finding, and his finding of substantial and comjirj"elling

reasons to do so was found to be an appropriate exercise of discretion.'” This is not a case, then,

where the trial judge sentenced to a certain guidelines minimum range, even one involving
Jjudicial factrﬁnding, because he or she arguably was compelled to do so, as the judge found that
range inadeguate, and was affirmed. For this additional reason, Alleyne has no application here.

C. Because under Michigan’s Indeterminate Sentence Systemi upon Conviction a
Defendant Is Legally Entitled Only to the Statutory Maximum Sentence for the
Crime Involved, a Defendant Has No Legal Right to Expect to Serve Any Lesser
Sentence, and Alleyne Is Inappllcable to Indetermmate Sentences Such as Those in

Michigan

All of the jury-right/sentencing-fact cases decided by the United States Supreme
CourtAAppre'ndi, Blakely, Booker, Cunningham, Alleyne—have concerned determinate-
sentencing s_chen;es. They-have never been held applicable to indeterminate-sentencing schemes.
Indeed, the Court has said, when considering the question of top-range sentencing, that
indeterminate sentencing is consistent with the Sixt,h Amendment:

the Sixth Amendment by its terms 1s not a hmltatlon -0n Judlclal
power, bu on of jury power. Tt limits judicial pov
1o the exient that the claimed Judlma. power in ringes on the
province of the jury. ladeterminate sentencing does not do.so. It
inereases judicial disereti.on, fo be sure, but not at the expense of
the jury's traditional fusiction of finding the facts essential to lawful
imposition of the penalty. Of course indeterminate schemes
involve judicial factﬁndmg, in that a judge (like a parole board)
may implicitly rule on those facts he deems important to the
exercise of his sentencing discretion, But the facts do not pertain to
whether the defendant has a legal right to a lesser sentence—and

¥ People v. Lockridge, 304 Mich.App. 278, 281-284 (2014).
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that makes all _the difference insofar as judicial impingement upon
the traditional role of the jury is concerned.” :

This Court has saia that under Michigan’s indeterminate-sentencing scheme a defendant when
convicted “is legally entitled only to the statutory maximum sentence for the crime involved. A
defendant has n;) legal right to expect any lesser maximum. . . . Thus, a sentencing court does not
violate Blakely principles by engaging in judicial fact-finding to score the [offense variables] to
calculate the recommended minimum sentence range.””’ Because the defendant has no

| exbedtation to. receive—or to serve—anything less than the maximum, the computation of a

minitnum range, even one enhanced based on judicial fact-finding to a higher range (its

minimum exceeding the maximum of the range scored without judicial fact-finding) does not
violate the defendant’s right to jury trial even under A/leyne.

D. The A‘bil;’ty of a Tri.al Judge t,oll)e_part below a Guidelines Range Determined,wi‘_th
Judicial Fact-finding ‘Where the Minimum of That Range Exceeds the Maximum of
the Range Calcu‘-lafed' Without Judicial Fact-finding Means That the Range for the
Minimum Term of the Indeterminate Sentence Is Not Mandatory
Even where computation of the guidelines including the scortng of OVs requiring judicial

j

fact-finding results in a ﬁange I}igh_er than that comﬁ.utec_i without such scoring—that is, as amicus

hasal'gued Wwhere the mmnnum of the guideliﬂ'és-' I"aﬁgé 50 scored exceeds 'the'ma)%i-mﬁm of tﬁe

| gﬁid_elines range scored without judicial fact-finding-—that the judge may depart below that range

means that the range is not mandatory. To speak of a mandatory rule that may be departed from

is an oxymoron, as the term “mandatory” denotes a rule or principle that permits no option, and

' Blakely v. Washington, 542U.5.296, 124 S Ct 2531, 2540, 159 L.Ed.2d 403 (2004) .

"7 People v McCuller, 479 Mich. 672, 689690 (2007).
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cannot be dlsregarded or modified." A rule or principle that is not, for all practical purposes,
u'rlliwrzérisall; appllcable, is:simply not mandatory. | | -

Depaﬁ;;es from the guidelines range—and here the concern is with departures below the
guidelines range to a minimum term calculated without judicial fact-finding—are permissible in
MO.circums.iances, one concerning factors nof covered by the guidelines, and one coneerning
factors z'nélude;d in-the guidelines scoring; |

A ¢ourt may depart from the appropriate senténce range established
under the sentencing guidelines set forth in chapter XVII if the
court has a substantial and compelling reason for that departure and
states on the record the reasons for departure. All of the follo‘mng
apply to a departure:

(a) The court shall not use an individual's gender,
race, ‘ethnicity, alienage, national origin, legal
occupation, lack of employment, representation by
appointed legal counsel, representation by retained
legal counsel, appearance in propria persona, or
religion 10 depart from the appropriate senfence
range.

(b} The court shall not base a departure on an
offense characteristic or offender characteristic
already taken info account in determining the
appropriate sentence range unless the court finds
from ‘the facts covitained in ‘the cowrf record, - .
including the presentence -investigation repart, that

the characteristic has been given inadequate or
disproportionate weight."®

This Court has held that a departure, either above or below the guidelines as accurately

computed, must, under the statute, be supported by substantial and compelling reasons that are

'* See e.g. Merriam-Webster: “required by a law or rule; obligatory”
" MCL § 769.34(3)(b) (emphasis supplied).
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0bjectiv¢ and verifiable, keenly attract the court's attention, and are of considerable worth in
deciding the terms of the sentence.?‘”. .T-he. trial judge’s detcrminatién and explanaﬁonl m thls
regard is reviewed for an abuse of discretion.”!

In Blakely v Washington™ the Court found that the top end of a range computed by
sentence guidelines from which a determinate or “flat” sentence was to be imposed constituted
the statutory maximum for the offense, though the statutory range for the offense included a
higher maximum than that computed, because sentencing within the range was mandatory. In
United States v Booker”™ the Court observed_that, as to the similar federal system, “one might
believe that the abilify of a district judge to depart from the Guidelines means that she is bound
only by the statutory maximum. Were this the case, there would be no Apprendi problem.”* But
the Court found this not to be true for the same reason “that we rejected a similar argument in
Blakely, holding that although the Washington statute allowed the judge to impose a sentence

outside the sentencing range for ‘substantial and compelling reasons,” that exception was not

2"pe(;gralevtcn’acc»dc,4{591\111611247', 257 (2003). Further, why those reasons justify. the
degree of departure undertaken must be explained. People v. Smith, 482 Mich. 292, 299-300
(2008). |

T <A trial court's determination that the objective and verifiable factors present in a
particular case constitute substantial and compelling reasons to depart. from the statutory
minimum sentence shall be reviewed for abuse of discretion. . . . An abuse of discretion occurs
when the trial court chooses an outcome falling outside the permissible principled range of
outcomes.” People v. Babcock, 469 Mich. at 274.

2 Blakely v. Washington, 542US 296, 124 § Ct2531, 159 L Ed 2d 403 (2004).
2 United States v. Booker, 543 US 220, 125 S Ct 738, 160 L Ed 2d 621 (2005).
2 United States v. Bobker, 1258.Ct. at 750.
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available for Blakely hlmself »3  And why not? The Court’s citation to Bla:ﬂml}ﬂ6 provides the
reason: in the Washmgton sentencmg scheme “[a] réason offered to ]ustxfy an exceptlonai
sentence can be considered only if it takes into account factors other than those which are used
in computing the standard _fange sentence for the offense.”™ Not so in Michigan. Those factors,
which include-the scoring of OV's found beyond a reasonable doubt by the verdict of the jury,
| may Suppoﬁ -a, downward departure in Michigan unﬁer MCL § 769.34(3)}(b). The discretion of
the trial judge is cabined, to be sure, but hardly eliminated, as the trial judge is free to find that a
factor used in scoring the guidelines is, under the circumstances of the case, “given
disproportionate weight,” and may find that to be a substantial and compelling reason for
departure, with review of that determination being for abuse of _ discretion. And so, where the
guidelines range scored with judicial fact-finding results in a range the minimum of which
exceeds the maximum of the range computed without judicial fact-finding, the judge may depart
from that ran_,ée and impose a lower minimum term, even based on factors already taken into
account by the guideiines. It is not the limitation of discretion—which, after all, IS not unfettered

in any event, iest it be unbridled power’*—by estabhshmg that which is the “prmmpled range. of

6uté,étfie3 the departure “from which constitutes abuse that under Alleyne v1olates the rlght to.: .

'C

B United States v. Booker, 1255.Ct. at 750-751.
% Blakely v. Washingion, 124 S.Ct,, at 2535.
27 Blakely v. Washington, 124 S.Ct. at 2535 (emphasis supplied)

* “We must not invite the exercise of judicial impressionism. Discretion there may be,
but ‘methodized by analogy, disciplined by system.” Cardozo, The Nature of the Judicial Process,
139, 141 (1921). Discretion without a criterion for its exercise is authorization of arbitrariness.”
Daniels v. Allen, 344 US 443, 496, 73 S Ct 437, 441, 97 L Ed 469 (1953).
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jury trial. Rather, it is the elimination of such discretion, which is what occurrec_j in
ﬁlleyné%upon finding brandishing by é ﬁreponder-al;ce of the e\.}idenc_e, a fact not having been
found by the jury verdict, the judge had no discretion but to sentence to at least 7 years, where
previously that discretion had been limited to exercise to 5 years and above. And Justice
Robert’s Obsc;altion in dissent has great force; the Sixth Amendment does not have a purpese to
safeguard the power of the judge against the legislature, but to pratect the right of the
defendant.” Certainly this Court must follow Alleyne, but it need not expand it. In Miohigan,
even where th‘? guidelines range as scored with judicial fact-finding exceeds the range of the
guidelines scored without judicial fact-finding (that is, the minimum of thé range so scored
exceeds the maximum of the fange- scored without jﬁd;icial--fact-ﬁnding),: a trial judge may depart
below -t‘he scored guidelines range, and such departures are in no sense rare. Because the
guidelinés, scored with or without OVs involving judi.cial fact-{finding, do not set a mandator}
minimum range for the minimum term of the indeterminate sentence, Afleyne has no application.
E. There Is No Plain Errox Here

Amicug would here simply note agreement with .the People on t,h_¢ point, Théi‘e was no
trial objectlon to the scdring’ of OVs 5 atid 9,1ndeed, there "Wasi,.".'zril.g';cé:'r'ﬁeﬁt'tb sdbfigg : of OVS

Review is for plain error at most, and where Alleyne error does occur it is not “structural” error.**
V.

¥ “The Framers envisioned the Sixth Amendment as a protection for defendants from the
power of the Government. The Court transforms it into 4 protection for judges from the power of
the legislature.” Alleyne v. United States, 133 S.Ct. at 2168 (Roberts, C.J., dissenting). It is
interesting, at least, to observe that Justice Scalia, perhaps the most vociferous proponent of the
Apprendi/ Blakely/ Booker cases (indeed, the author of Blakely), joined the dissent here.

*® Cf. Washington v. Recuenco, 548 US 212,222,126 S Ct 2546, 2553, 165 I, Ed 2d 466
(2006): “Failure to submit a sentencing factor to the jury, like failure to submit an element to the
jury, is not structural error.”
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For the reasons stated by tbe People, if error Qccun‘ed it was not plain (and that the trial judge
departed abbve the guldehnes range, and apﬁropfiatély s0, is an additional reason why, as ém_i'cus
has previously argued, no error occurred at all, even if the guidelines range is viewed as a
mandatory mlmmum for the minimum term of the indeterminate sentence).
F. The Approﬁriate Remedy Should Alleyrne Error Be Found

Should this Court find that that Michigan’s current statutory scheme runs afoul of Alleyne
by creating a mandatory minfmum sentenice based on judicial fact-finding at least in some cases,
depending on the scoring of the guidelines in individual cases, then MCL § 8.5 comes into play.
The statute requires that “If any portion of an éct or the application thereof to any persen or
circumstances shall be found to be invalid by a court, such invalidity shall not affect the
remaining porﬁtir‘or.is or applications of the act which can be given effect without the invalid
pertion of applicétion; provided such remaining portions are not determined by the court to be
inoperable, and to.this end acts are declared to be severable.” As amicus has argued, clearly
the maximum of a sentencing range calculated witk.our scoring OVs that require judicial fact-
finding may 'bcr_"ir;;posed without, under any construction, running afoul of Alleyne. If a
'Serifcénéi.ng' raiigé' 1scalculated including rji:'lrdiéi-al -.fact'-ﬁnding to score aaditionéi OVs that

produces a minimum that exceeds that maximum of the guidelines scored without these OVs,*

*! This rule applies unless “such construction would be inconsistent with the manifest
intent of the legislature.” '

** As explained in B.1, above, where the guidelines scored with judicial fact-finding
overlaps the guidelines as scored without judicial fact-finding, no 4lleyne issue arises, for part of
the guidelines are supported by guidelines scored without judicial fact-finding, and the
remainder, requiring judicial fact-finding, result in a range that is not mandatory, but only within
the discretion of the judge to impose, and judicial fact-finding within a discretionary range is not

unconstitutional.
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so that imposing a sentence within the guidélines calculated without judicial fact-finding {or even
lower) constitutes a departure, and if the Court finds that the guidelines so calculated constitute a
“mandatory minimum” under A//eyne despite the ability to depart for su.bstantial and compelling
reasons, and despite that Michigan has an indeterminate-sentencing scheme, then the minimum
term of the sentence guidelines scored with judicial fact-finding should be lowered to the
maximum term of the guidelines scored without judicial guidelines, eliminating the “gap”
between the two.

By way of example, in the current case the guidelines scored without judicial fact-finding
yields a range for the minimum of the indeterminate sentence of 36 to 71 months, while with
judicial fact-finding that range is 43 to 81 months. In this situation, which amicus believes is
exceedingly c;;nmon, there is no Alleyne issue even if the guidelines are taken as establishing a
mandatory minimum range for the minimum term, for, as amicus has argued, even an absolutely
mandatory minimum of anywhere between 36-71 months is completely permissible, having been
determined without judicial fact-finding, and a sentence range of 72-86 months is, 1n this
situation, also ;ennissible, despite judicial fact-finding, as no sentence of anywhere from 72-86
months is mandatory, but is instead permissive, and judicial fact-finding to set a sentence within
a range 1s permissible so long as not mandatory.

But assume a situation where, if this Court find that Alleyne can apply to the Michigan
guidelines system, the minimum of the sentence scored with judicial guidelines scored with
judicial fact-finding exceeds the maximum of the range scored without judicial fact-finding. In
this situation only would the minimum sentence the judge was required to impose be enhanced

by judicial fact-finding (assuming, again, that the ability to depart does not matter in the Court’s
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view, and that the Court finds A/leyne applicable to indeterminate sentences). The only difficulty

is with the “gap”; that is, that.period of time between the maximum of the guidelines scored

without judiciai fact-finding and the minimum as scored with judicial fact-finding, for it is only
that period of time that constitutes an cnhancement based on judicial fact-finding, the remaining
sentence below that term being supported by the jury verdict, and that above that term being
discretionary, not mandatory.

An alteration of the present case illustrates the point. If there were no PRV points in the
present case (and lay aside issues involving intermediate sanctions and the like), defendant’s
minimum range without judicial fact-finding would be 12-24 months (A-IV of the C gird).
Suppose defend_ant .Were scored additional points than in the instant case by judicial fact-finding,
so that his' OV score was 75+, with, as here, only 35 of those points scored without judicial fact-
finding. Defendant would move to A-V1 of the prid, and his range would be 29-57 months, so
that the minimum of th_e range scored with judicial fact-finding would exceed the maximum of
the range computed without jﬁdicial fact-finding by 5 menths. Only that 5-month period would
constitute a mandatory fenhgncemﬁ;nt of the maximum~min'immn sentence as ,scjo_red without
judicial Bact-finding. ust a8 only the cnhancernent fromi S5 years o 7 years constitutes tho
.enhancement in Alleyne. A judge in the federal syste;m still had and has the discretion to
sentence abovc; the 7 years, and to employ judicial fact-finding in so doing, because he or she 1s
employing discretion to set a sentence within a range. So here. In Alleyne the .mandatory
minimum returns to.that supported by the jury verdict—?5 years. In Michigan, then, the minimum
of the guidelines range calculated with judicial fact-finding would have to retum to the

maximum-minimum of the range determined without judicial fact-finding; in our example, that
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would be 24 months, anything above that being discretionary. This would also be best in keeping
with the leg"isl;_ive syétém currently in place. The minimum of the ran_gé caléulated with judicial
fact-finding would simply be lowered to eliminate the “gap™ between that minimum and the
maximum of the range scored without judicial fact-finding {a sentence perfectly constitutional
given the'absgpce of judicial fact-finding). Departures below that new minimum would require
substantial and- compelling reasons as now, and departures above the guidelines range scored
with judicial fact-finding would require substantial and compelling reasons, as now. The
iﬁefﬁciency would, of course, be in scoring the guidelines both ways (without and with judicial
fact-finding), but that is less inefficient than jury trials on all OVs not supported by the jury
verdict alone, gnd, since so doing is constitutional, comports with MCL § 8.5.

As a temedy, then, if Alleyrie is found applicable in Michigan, the guidelines should be
scored without aﬁd with judicial fact-finding, and where there is a gap between the two—the
mi.nimum of the guidelines scored with judicial fact-finding exceeds the maximum of the
guidelines scéred without judicial fact-finding—the gap should be eliminated by reducing the
minimum term of the guidelines range scored with judicial fact-finding to the maximum term of
the gﬁi‘dejines slc‘e‘rea' witﬁéut j._!,—ldiciél fact-finding, and the system should otherwise proceed in

the ordinary fashion.
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Relief
' WHEREFORE, the amicus requests that the Court of Appeals be affirmed.

Respectfully submitted,

KYM L. WORTHY
Prosecuting Attorney
County of Wayne

.

TIMOTHY A. BAUGHMAN
Chief, Research, Training,
and Appeals
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